Filed 7/13/05

CERTIFIED FOR PARTIAL PUBLICATION"
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FOURTH APPELLATE DISTRICT

DIVISION TWO

BEAR CREEK MASTER
ASSOCIATION,

E034859/E035284
Plaintiff and Respondent,
(Super.Ct.No. RIC338575)
V.
OPINION
PARLAN L. EDWARDS et al.,

Defendants and Appellants.

APPEAL from the Superior Court of Riverside County. Gloria Trask, Judge.
Affirmed.

Law Office of Lucia Enriquez and Lucia Enriquez; Quinn Emanuel Urquhart
Oliver & Hedges, and John S. Gordon, attorneys for Defendants and Appellants.

Fiore, Racobs & Powers, Peter E. Racobs and Michelle A. Buchmeier, attorneys

for Plaintiff and Respondent.

* Pursuant to California Rules of Court, rule 976.1, this opinion is certified for
publication with the exception of parts Ill, IV, V and VI.



Defendants and appellants Parlan L. Edwards and Gloria Renico Edwards, as
trustees of the Parlan L. Edwards and Gloria Renico Edwards Family Trust (the Trust),
appeal from a judgment in favor of plaintiff and respondent Bear Creek Master
Association (Bear Creek), on Bear Creek’s action for breach of contract and foreclosure.
Although both Edwardses are named trustees of the trust, the primary actor throughout
has been Parlan L. Edwards; for convenience, therefore, we refer to “Edwards” in the
singular, as the representative of the Trust and as the person who performed most of the
salient acts on defendants’ behalf.

Edwards and the Trust also appeal postjudgment orders for attorney fees and
requiring them to post additional security pending appeal.

The key issue in the appeal is whether a homeowners’ association may charge
homeowners’ association dues or assessments for unbuilt property within a planned and
partially built homeowners’ association development. The Trust’s parcel was planned for
eight condominium units, out of a phase of sixteen, but none of the units on the Trust’s
portion of the property had actually been constructed. This dispute arose because the
Trust failed to pay homeowners’ association assessments; indeed, it refused to do so on
the theory that assessments are chargeable only to a “condominium unit,” but that there
were no built-out “units” on the Trust’s property.

As we shall explain below, we affirm the judgment and the postjudgment orders.

FACTS AND PROCEDURAL HISTORY

Bear Creek is the master homeowners’ association for the master Bear Creek

development. Country Club Villas (CCV) is the homeowners’ association, or
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subassociation, within the Bear Creek master development. The property at issue is
located within the CCV subassociation area within the Bear Creek master development.
The property comprises what is described as units 9-16 of Phase IV of the Country Club
Villas subassociation. Units 9-16 were eight unbuilt condominium units within CCV
Phase IV. Sixteen condominiums were originally designed for CCV Phase IV; eight
condominiums were built in “pods” of two units each, but the remaining eight units,
comprising units 9-16, were never constructed.

A company called Watt Bear Creek had owned units 9-16 of CCV Phase 1V, but
lost title to that property through foreclosure. The property was acquired by Bear Creek
Limited, which was owned by Bill Johnson. Edwards apparently lent a sum of money to
Johnson, which Johnson failed to repay.

At the time that Edwards lent the funds to Johnson, he did not further investigate
the status of Johnson’s property; he simply relied on Johnson’s representation that the
property was worth twice the amount borrowed. He did no research in the Riverside
County Assessor’s Office, he did not research recorder’s office records regarding the
property, and he never read the Bear Creek CC&R’s applicable to the property. Edwards
testified that he had purchased numerous properties in the past and that he was familiar
with title reports, but that he did not review any title report on the property before lending
to Johnson.

Johnson defaulted on the Edwards loan, and Edwards foreclosed. Again, before
foreclosing and taking title to the property, Edwards did not check the assessor’s records,

did not check the recorder’s records, and did not obtain a title report. Edwards foreclosed
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on the property and took title for the Trust in approximately December 1997. Edwards’s
attorney, Lucila Enriquez, telephoned the Bear Creek property manager in January 1998
to explain that Edwards was now the owner of units 9-16 of CCV Phase IV. Attorney
Enriquez told the property manager that she was representing Edwards in connection with
his ownership of the lots, and advised that she and Edwards had had some difficulty
accessing the property. She followed up the telephone conversation with a copy of the
title document showing the transfer from Johnson to Edwards.

The deed giving title to Edwards, on behalf of the trust, listed attorney Enriquez’s
address as the address to which the recorded deed was to be mailed. It was to attorney
Enriquez’s address, therefore, that Bear Creek sent various notices to Edwards, as owner
of units 9-16 of CCV Phase IV.

Among other things, Bear Creek mailed homeowners’ association ballots and
notices of association assessments to Edwards, always to attorney Enriquez’s address. As
already noted, attorney Enriquez herself had telephoned Bear Creek’s property manager
in January of 1998 to inform Bear Creek that the Trust had acquired ownership of the
property. The homeowners’ ballots for each of the Trust’s units were voted and returned.
The ballots included a space to write in the owner’s address; except in two instances in
which the address space was left blank, the voted ballots that Edwards returned all gave
attorney Enriquez’s address as the owner’s address.

Bear Creek also sent notices of delinquent homeowners’ association assessments
for the units, and notices of intent to file a lien. These notices were sent both by first

class mail and by certified mail with return receipt requested, to the Trust at attorney
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Enriquez’s address. The certified mail envelopes were returned unclaimed, but the first
class mail was not returned by the post office.

Before Bear Creek filed the instant suit, no one had ever informed Bear Creek that
attorney Enriquez was not authorized to receive communications from Bear Creek at her
address. Normally, if a property owner wishes to change its address of record with Bear
Creek, the owner notifies the property manager in writing. The property manager never
received such a notification with respect to units 9-16 of CCV Phase IV.

Bear Creek adduced evidence that it had charged association assessments to prior
owners of units 9-16, even though those eight units were unbuilt. Bear Creek also
charged assessments to other unbuilt units within the Bear Creek master development.
The triggering event is when one unit in a phase is sold; after that, assessments are
charged to each unit in the phase. Bear Creek consistently charged such assessments
against every unit in a phase which had sold one property, and had done so regardless of
whether the unit consisted of a house, townhouse, condominium, or unbuilt structure.

Edwards testified that he believed the assessments, under the CC&R’s, applied
only to “condominiums.” Inasmuch as there were no condominium buildings on his
property, he took the view that he had no duty to pay the assessments. He further
testified that he also believed that he had no right, as he owned no “units” or
“condominiums,” to vote in homeowners’ association elections. He claimed that Bear
Creek had erred in sending him any homeowners’ association ballots, but that he had
voted the ballots only to “protect” himself. The day following this testimony, however,

Edwards executed a proxy with respect to the Bear Creek election for three members of
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the board of directors, and cast 24 ballots (three for each unit of his property) in that
election. Edwards did not deny sending the proxy, but testified that he had immediately
sent a revocation of the proxy “[t]o the same man | sent the proxy to.”

In December 1998, Edwards executed a deed of trust on the property in favor of
attorney Enriquez; this transaction was to secure payment of Enriquez’s attorney fees in
representing Edwards in various matters concerning the property; Edwards had
encountered numerous difficulties in getting the property ready to develop. Among other
things, he learned after he had acquired the property that tax assessments were
delinquent.

Edwards gave evidence that he and attorney Enriquez had had difficulty gaining
access to the Bear Creek development, a gated community. Edwards spoke to an onsite
employee to apply for vehicle stickers for his and Enriquez’s cars. In the vehicle permit
application, Edwards requested that stickers for his and his wife’s cars be mailed to his
business address. He testified that he duly received the vehicle permits, and never
thought to do anything else about changing his record address with the property manager.

In any event, Bear Creek charged assessments and sent notices for these
assessments to Edwards at attorney Enriquez’s address. Edwards disputed the legality of
the assessments, inasmuch as there were no built-out structures corresponding to units
9-16 of CCV Phase I1V. Bear Creek sent notices of delinquency, filed lis pendens until its
lien could be established, and filed the instant action for, among other things, judicial
foreclosure, foreclosure of an equitable lien, and breach of contract. Edwards answered

on October 13, 2000. (Edwards also filed a cross-action which was later dismissed as to
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Bear Creek — as a sanction for discovery abuses — and apparently transferred to a
different court to be consolidated with a different action involving different parties. The
cross-complaint is not in issue on this appeal.)

After considerably protracted and contentious pretrial proceedings, trial began on
May 27, 2003. The court exercised its discretion to try the equitable issues and questions
of law first, to the court, reserving jury trial for the common law issues, if any remained.

The trial proceeded normally for the first two days. On the third day of trial,
attorney Enriquez did not appear. Edwards, who had been traveling with her, reported
that Enriquez had suffered chest pains while en route to court that day, and went to the
emergency room for evaluation. On the following day, a Friday, Enriquez again did not
appear. She sent a letter and a note to the court by fax, after normal business hours. The
note stated that Enriquez was placed on a 60-day medical leave for further evaluation, but
the note was not signed under oath and gave no details of Enriquez’s medical condition.

The following Monday, June 2, 2003, the court ordered attorney Enriquez to
appear by June 5, 2003, or to submit a sworn declaration of a physician explaining why
Enriquez had failed to appear in court. Enriquez instead filed a request for a continuance
of the trial for 60 days for claimed medical disability. Enriquez averred that she was
completely debilitated and could not “function in day to day activities.” She also
appended a doctor’s letter which stated only vaguely that Enriquez’s condition was being
“worked-up,” and that “[d]epending on the outcome of the work-up, she may return to
work prior to or after the estimated sixty-days period.” This letter was unsworn and

provided no intelligible information on Enriquez’s medical condition.
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On June 5, 2003, the date set to resume trial, neither attorney Enriquez nor
Edwards appeared. The court therefore ordered a postponement of the trial until July 30,
2003 (approximately 60 days from the onset of attorney Enriquez’s alleged medical
disability). The order advised both Enriquez and Edwards that, if Enriquez was
medically unable to resume trial on July 30, 2003, Edwards should be prepared to go
forward with new counsel; the 60-day continuance should afford Edwards sufficient time
for new counsel to prepare to proceed.

On July 30, 2003, attorney Enriquez again failed to appear. A new attorney,
Carter F. Johnston, appeared on Enriquez’s behalf. This time, attorney Enriquez averred
that she may have suffered a small stroke four or five days earlier. This claim was
supported only by unsworn doctors’ statements, despite the court’s earlier order that
Enriquez must present verified evidence of her medical condition, substantiating her
incapacity to appear at trial.

Attorney Johnston also claimed that he was unprepared to proceed with the trial on
July 30, 2003, despite the court’s express direction to attorney Enriquez to inform her
client (Edwards) of the need to proceed without fail on that date, and to obtain new
counsel if necessary to do so. The court denied attorney Johnston’s request for a further
continuance. The highly unusual circumstances of attorney Enriquez’s absenting herself
from court in the midst of trial, without providing verified evidence of any medical
disability or incapacity, resulted in an order for sanctions, which has been reviewed in a
separate appeal. (Bear Creek Master Association v. Edwards (Sept. 21, 2004, E034591)

[nonpub. opn.])



The case then proceeded on July 30 and 31, 2003. The court issued a statement of
decision, finding in favor of Bear Creek on both the judicial and equitable foreclosure
causes of action. Because no triable issues of fact remained with respect to any alleged
breach of contract, the court also granted Bear Creek’s motion for a directed verdict on
that cause of action. The court thereupon gave judgment for Bear Creek in the amounts
requested. The court further found that Bear Creek was the prevailing party and thus
entitled to attorney fees.

Edwards moved for a new trial. This was apparently denied, and Edwards filed a
notice of appeal from the judgment.

Bear Creek submitted a motion for attorney fees; Bear Creek then moved to
amend the judgment to include both the attorney fees and costs award and an amount
previously ordered as sanctions. The court signed the judgment as amended.

Bear Creek then objected to the amount of the undertaking Edwards had posted
before taking an appeal; inasmuch as the judgment had been substantially increased by
the addition of the attorney fees and costs award, Bear Creek asked the court to order
Edwards to provide an increased undertaking on appeal. The court found that the
undertaking already deposited was insufficient, in light of the amounts added to the
judgment for attorney fees and costs, and ordered Edwards to deposit additional funds for
the undertaking on appeal. Edwards filed a second notice of appeal, encompassing the
award of attorney fees and costs as well as the requirement of an additional undertaking
on appeal.

This court eventually consolidated these two appeals.
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ANALYSIS
Edwards raises a plethora of issues, some of which are duplicative, and none of
which has merit, with only one possible minor exception.

|. Edwards Was Required to Pay Assessments, Notwithstanding the Absence of an

Actual Structure on the Property

Edwards’s primary contention throughout the action was that assessments pertain
only to a “condominium,” and that a “condominium” must contemplate an actual,
existing structure. In the absence of a building or structure, no duty to pay assessments
arose under either statutory law or under the Bear Creek CC&R’s. Edwards thus argues,
first of all, that the court erred in denying his motion for a directed verdict on all causes
of action. He asserts that Bear Creek could not prove an essential element of all the
causes of action: to wit, the existence of a “condominium.”

A. The Davis-Stirling Act Defines a “Condominium” as “Space” Described in a

Qualifying Instrument

Edwards insists that “[v]acant land is not a condominium.” This claim is based
upon a proposed construction of the relevant statutory authority and, to some extent, of
the Bear Creek CC&R’s. The construction of both statutes and contractual documents
presents questions of law, which we review de novo. (Regents of the University of
California v. Superior Court (1999) 20 Cal.4th 509, 531; Morgan v. City of Los Angeles
Bd. of Pension Comrs. (2000) 85 Cal.App.4th 836, 843.)

Civil Code section 783 was enacted in 1963. (Stats. 1963, ch. 860, § 1, p. 2090.)

It defined a condominium as *“an estate in real property consisting of an undivided
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interest in common in a portion of a parcel of real property together with a separate
interest in space in a residential, industrial or commercial building on such real property,
such as an apartment, office or store.” (Italics added.) An amendment in 1969 did not
alter this language in the statute. (Stats. 1969, ch. 275, § 1, p. 624 [amending the
description of a possible condominium interest from an “estate for years” to an “estate for
years, such as a leasehold or subleasehold].)

In 1984, however, the definition of a “condominium” was changed considerably.
Civil Code section 783 was amended to read: “A condominium is an estate in real
property consisting of an undivided interest in common in a portion of a parcel of real
property together with a separate interest in space, the boundaries of which are described
on a recorded final map, parcel map, condominium plan or other document in sufficient
detail to locate all boundaries thereof. The area within such boundaries may be filled
with air, earth, or water or any combination thereof and need not be physically attached
to the land except by easements for access and, if necessary, support. The description of
such space may refer to (i) boundaries described in the recorded final map, parcel map,
condominium plan or other document; (ii) physical boundaries, either in existence, or to
be constructed, such as walls, floors and ceilings of a structure or portion thereof; (iii) an
entire structure containing one or more separate interests in space; or (iv) any
combination thereof. The portion of the parcel of real property held in undivided interest
may be all of the real property of an existing parcel or lot (except for the separate
interests in space) or may include a particular three-dimensional portion thereof, the

boundaries of which are described on a recorded final map, parcel map, condominium
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plan or other document. The area within the boundaries may be filled with air, earth, or
water, or any combination thereof, and need not be physically attached to land except by
easements for access and, if necessary, support. A condominium may include in addition
a separate interest in other portions of such real property. . ..” (ltalics added.) Civil
Code section 1350 was amended to reflect that, “As used in this title unless the context
otherwise requires: [f] 1. “Condominium’ means a condominium as defined in Section
783 of the Civil Code. [] 2. “Unit’ means the elements of a condominium which are
not owned in common with the owners of other condominiums in the project. [] 3.
‘Project’ means the entire parcel of real property divided, or to be divided into
condominiums, including all structures thereon. [{] 4. ‘Common areas’ means the entire
project excepting all units therein granted or reserved. . . .” (Stats. 1984, ch. 291, 8§ 2, p.
1518.)

Thus, we see that “condominium” was radically redefined to mean a separate
interest in space, within boundaries described by certain qualifying documents. The
“space” may consist of air, earth or water, or any combination of these things, so long as
the boundaries of that space are adequately described in the proper recorded document.
There was no longer any requirement for an existing building or structure as a defining
characteristic of a condominium.

In 1985 (effective in 1986), the Legislature enacted the Davis-Stirling Common
Interest Development Act (the Davis-Stirling Act). (Stats. 1985, ch. 874, § 14, p. 2774.)
To accomplish this, the Legislature repealed Civil Code section 783, and enacted a new

Civil Code section 783 (Stats. 1985, ch. 874, 88 8, 9, p. 2772), reading as follows: “A
12



condominium is an estate in real property described in subdivision (f) of Section 1351.”
In other words, the definition of “condominium” was transferred from Civil Code section
783, to Civil Code section 1351, subdivision (f).

The Legislature also repealed Title 6 of Part 4 of Division 2 of the Civil Code
(beginning with § 1350), and enacted replacement provisions (the Davis-Stirling
Common Interest Development Act). New Civil Code section 1351, subdivision (f),
defines a condominium as: “an undivided interest in common in a portion of real
property coupled with a separate interest in space called a unit, the boundaries of which
are described on a recorded final map, parcel map, or condominium plan in sufficient
detail to locate all boundaries thereof. The area within these boundaries may be filled
with air, earth, or water, or any combination thereof, and need not be physically attached
to land except by easements for access and, if necessary, support. The description of the
unit may refer to (1) boundaries described in the recorded final map, parcel map, or
condominium plan, (2) physical boundaries, either in existence, or to be constructed, such
as walls, floors, and ceilings of a structure or any portion thereof, (3) an entire structure
containing one or more units, or (4) any combination thereof. The portion or portions of
the real property held in undivided interest may be all of the real property, except for the
separate interests, or may include a particular three-dimensional portion thereof, the
boundaries of which are described on a recorded final map, parcel map, or condominium
plan. The area within these boundaries may be filled with air, earth, or water, or any
combination thereof, and need not be physically attached to land except by easements for

access and, if necessary, support. . . .”
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This definition of a “condominium,” derived from former Civil Code section 783,
as amended in 1984, carried forward the changed description of a condominium, so that it
no longer required the existence of a structure or building.

B. Civil Code Section 1646 Is Inapplicable

Edwards relies on the original definition of condominium, as set forth in the pre-
1984 versions of Civil Code section 783. He strenuously argues that that definition
requires a “condominium” to consist of a structure or building. Edwards further argues
that, pursuant to Civil Code section 1646, contracts — here, the Bear Creek CC&R’s —
must be construed according to the law and usage “of the place” where the contract was
made.l This “place,” Edwards maintains, is pre-1984 California; thus, the term
“condominium,” according to the “law and usage” of California before 1984 must be
construed to require an actual structure. The Bear Creek CC&R’s were created before
1984, and should therefore be subject to the pre-1984 definition in Civil Code section

783.

1 Civil Code section 1646 states: “LAW OF PLACE. A contract is to be
interpreted according to the law and usage of the place where it is to be performed; or, if
it does not indicate a place of performance, according to the law and usage of the place
where it is made.”
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Edwards’s reliance on Civil Code section 1646 is misplaced. He is attempting to
import a “law of time” rather than a “law of place” into the CC&R’s as a contract or
instrument. Whether pre- or post-amendment law is applied, the CC&R’s properly apply
the law of place where the contract was created or intended to be performed: i.e.,
California. Civil Code section 1646 is irrelevant to the question whether the new
definition of “condominium” under California law applies to the Bear Creek CC&R’s.

C. The New Definition of a “Condominium,” Not Requiring a Structure, Applies

to Edwards’s Property

The Davis-Stirling Act by its own terms applies to all common interest
developments, even those that were created before the Act was adopted. (Civ. Code,

8§ 1352; Villa de las Palmas Homeowners Assn. v. Terifaj (2004) 33 Cal.4th 73, 81, fn. 2,;
Nahrstedt v. Lakeside Village Condominium Association (1994) 8 Cal.4th 361, 378, fn.
8.) Civil Code section 1352 states in relevant part: “This title applies and a common
interest development is created whenever a separate interest coupled with an interest in
the common area or membership in the association is, or has been, conveyed . . ..”
(Italics added.)

Edwards attempts to avoid the application of the Davis-Stirling Act to his property
by arguing that he acquired no fee simple estates in the deed by which he took title to
units 9-16 of CCV Phase 1V. He contends that the Trust owns an “undivided parcel of
land [which] has not yet been divided into separate interests.” Thus, Edwards contends,

the trust does not own any “condominiums,” defined as consisting both of an “undivided
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interest in common in a portion of real property,” together with “a separate interest in
space....” (Civ. Code, § 783.)

Edwards’s argument is disingenuous. The deed by which the Trust received title
recites that the property received does qualify as a “condominium” — eight of them, in
fact — consisting of both an “undivided interest” in common areas and a fee simple
interest in a condominium unit.

Edwards’s deed conveyed an “undivided 8/16th fractional interest” in the common
areas of “lots 1 and 2 of Tract Map 20829, in the County of Riverside, State of California,
as per map recorded in Book 161, pages 3 through 4, inclusive, of Maps, in the Office of
the County Recorder of said County.” The undivided (common) interest in lots 1 and 2
of Tract Map 20829 specifically excluded, “all living units and garages shown upon
Country Club Villas-Phase 4 Condominium Plan recorded in the Office of the County
Recorder of Riverside County, California on September 9, 1986 as Instrument No.
219590.” (Italics added.) In other words, the “undivided interest” conveyed in lots 1 and
2 of Tract Map 20829 included common areas and excluded the condominium units
themselves, which were to be owned exclusively by their owners/occupiers: i.e., the fee
simple portion of the condominium unit.

Edwards purchased eight such condominium units: units 9 through 16, with the
exclusive right to use, possess and occupy those units. That Edwards owns more than
one unit does not detract from Edwards’s exclusive right, in fee simple, to occupy the
living unit and garage areas for units 9 through 16, as described on the CCV Phase IV

condominium plan. Indeed, there would be utterly no point in describing Edwards’s title
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to “Living unit and garage Nos. 9 through 16 as shown upon the condominium plan,” if
the deed did not convey a fee simple interest in those condominium units.

Edwards’s argument that the land itself is “undivided,” is an example of the
logical fallacy of “equivocation,” in which he has shifted the meaning of the word. The
“undivided interest” conveyed in the deed is ownership, held in common with all the
other owners in lots 1 and 2 of Tract Map 20829, to the common areas in lots 1 and 2.
The condominium areas —the living units and garages as described in the condominium
plan — are specifically excluded from the description of Edwards’s “undivided interest.”
That Edwards has not sold any individual units — whether constructed or not — is wholly
irrelevant to the existence of both an undivided (common) interest and a fee simple
(exclusive) interest, which comprise a condominium. The eight units Edwards acquired
meet the statutory definition of a “condominium” under the Davis-Stirling Act, inasmuch
as they are specifically described in a qualifying condominium plan, the CCV Phase IV
plan as described in Edwards’s deed. Edwards has failed to demonstrate that the Davis-
Stirling Act does not apply to his condominium units.

D. Edwards Was Not Entitled to a Directed Verdict

Inasmuch as we have concluded that the Davis-Stirling Act, and its definition of a
“condominium,” applied to Edwards’s property, we necessarily also conclude, as did the
trial court, that Edwards owns eight “condominiums.” In light of this conclusion, we
categorically reject Edwards’s initial contention, that the trial court erred in denying a
motion for directed verdict, premised on the notion that Bear Creek could not prove the

existence of any “condominiums” for which assessments were payable. Bear Creek did
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prove the existence of eight condominiums; Edwards was not entitled to a directed
verdict.

E. Edwards Had a Duty to Pay Assessments

Under both the Davis-Stirling Act and the Bear Creek CC&R’s, assessments
become due upon all units in a phase after the first unit in a phase has sold. The evidence
at trial was uncontradicted that the first unit in CCV Phase IV sold no later than 1986,
long before Edwards acquired his units. This event triggered the duty of each owner of a
unit in that phase to pay assessments. The CC&R’s declared, “The Annual Assessments
... shall commence as to all lots (including those owned by Declarant) on the first day of
the month following the conveyance of the first lot by Declarant to an individual Owner;
provided however, that annual assessments shall commence for all Lots located within a
phase of the Properties which has been annexed hereto on the first day of the month
following the conveyance of the first lot in such phase by Declarant to an individual
Owner....” CCV Phase IV had been annexed into the Bear Creek master development
in August of 1986.

The evidence was therefore without dispute that the triggering events — annexation
and first sale of a lot to an individual owner — had taken place with respect to CCV Phase
IV. Thereafter, Bear Creek at all times charged annual assessments against each unit in
CCV Phase 1V, whether or not the unit had been built out.

Edwards owned eight units in CCV Phase IV. Edwards therefore owed a duty
under both the Davis-Stirling Act and the Bear Creek CC&R’s to pay those assessments,

regardless of the absence of an actual condominium structure or building. The definition
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of a “condominium” as a unit of “space,” which “space” may consist of air, water or
earth, in no wise requires an actual structure or building; rather, it requires a specific
description in a particular kind of qualifying recorded instrument. Such an instrument
(condominium plan) exists here. As a matter of law, based upon statutory construction,
interpretation of the written CC&R’s, and undisputed facts, the Trust owed a duty to pay
assessments to Bear Creek for each of the eight condominium units it owned.

F. Edwards Failed to Pay Any Assessments

The evidence was undisputed that the Trust at all times failed and refused to pay
any assessments for any of its condominium units. The evidence was further undisputed
as to the amounts of the regular assessments charged and which remained unpaid. As a
matter of law, therefore, Bear Creek had demonstrated that Edwards owed a duty to pay
assessments and had failed to do so. Bear Creek was therefore entitled to pursue its
enforcement remedies under the CC&R’s.

Il. Bear Creek Properly Gave Notice of Its Liens

Edwards next complains that Bear Creek failed to comply with the statutory notice
requirements for filing its liens against Edwards’s lots.

A. Notice Was Given to the Owner at the Owner’s Designated Address

More specifically, Edwards argues that Bear Creek “never complied with notice
requirements to Edwards, the only person entitled to notice.” He contends that the
notices sent to him at attorney Enriquez’s address were of no effect, because he never

designated her as his agent; he further asserts that Bear Creek should not have been
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permitted to present evidence on the issue of agency, because that issue was not
specifically alleged in Bear Creek’s complaint.

1. Notice Was Mailed to Edwards (the Owner) at the Address Selected by Both

Edwards and His Attorney

The claim that Edwards did not receive proper notice is disingenuous. Attorney
Enriquez’s address was the address listed on Edwards’s title deed to the property. Bear
Creek consistently sent information, mailings, requests and notices to Edwards at
attorney Enriquez’s address. Attorney Enriquez consistently responded, on Edwards’s
behalf, to these mailings, requests and notices.

For example, Bear Creek first sent notice of the overdue assessments to Edwards
(i.e., to “Edward Trust” [sic] — the record owner — by name), in care of attorney Enriquez,
on February 27, 1998. Attorney Enriquez, using her own letterhead, replied on behalf of
Edwards, advising Bear Creek that Edwards “dispute[d] [the] ‘Notice of Past Due

Assessments,”” on the bases both that Edwards had never received an initial statement
concerning assessments on the property, and that there were no structures on the
property. Notably, attorney Enriquez’s correspondence did not advise Bear Creek to use
any other address to contact Edwards. Attorney Enriquez also responded on Edwards’s
behalf in several other instances, and the Edwardses themselves never made any written
request to have Bear Creek’s correspondence sent to them at any other address.

The only exception was Edwards’s request to an unknown person at the gate kiosk

for parking decals; the decals were duly sent to his business address. Otherwise,

however, Edwards took no steps to prevent Bear Creek from sending its correspondence
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to him at attorney Enriquez’s address. Indeed, Bear Creek sent ballots to Edwards at
attorney Enriquez’s address, which ballots Edwards then personally cast. As to one set of
eight ballots, Edwards himself filled in attorney Enriquez’s address as the owner’s
address in the space provided on each ballot. On another set of eight ballots, he again
wrote in attorney Enriquez’s address as the owner’s address on six of the eight ballots
(two ballots left the owner’s address space blank). Edwards himself therefore
consistently designated attorney Enriquez’s address as the proper mailing address for the
Trust, the property owner.

Edwards testified at trial that he had voted the ballots — giving attorney Enriquez’s
address as the “owner’s” mailing address — in error, or that he had done so only to
“protect” his rights. A mere two days after giving this testimony, however, he executed a
proxy for each of his eight units, to cast three ballots per unit, or 24 total votes, in the
election of Bear Creek’s Board of Directors. He faxed this proxy to the designated
election inspector, who in turn cast the ballots as directed by Edwards’s proxy
instructions. The execution of the proxy was wholly inconsistent both with Edwards’s
claim that he owned no assessable “units,” and with the assertion that Bear Creek was not
entitled to correspond with him at attorney Enriquez’s address. Under Bear Creek’s
CC&R’s, only assessable units are entitled to vote in association elections. The notice of
the election presumably was not sent to Edwards at any address other than the one
Edwards had designated on all the earlier ballots as the Trust’s correspondence address:
attorney Enriquez’s address. The proxy was faxed from the same fax number that

attorney Enriquez used for her fax communications to and from the court. Edwards
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attempted to disclaim the proxy, testifying that he had also sent a fax revoking the proxy;
he did not say when he sent the revoking fax, however, and the election inspector
testified that no such revocation was received before the close of the election. Notably
also, Edwards produced no document to substantiate his claim that he had revoked his
proxy. (In addition, Edwards’s testimony failed to explain why he had faxed his election
proxy in the first place, had he truly believed he had no assessable lots, and thus was not
entitled to vote in any Bear Creek elections.)

Civil Code section 1367, subdivision (a), provides in relevant part that, “[b]efore
an association may place a lien upon the separate interest of an owner to collect a debt
which is past due under this subdivision, the association shall notify the owner in writing
by certified mail of the fee and penalty procedures of the association, provide an itemized
statement of the charges owed by the owner, including items on the statement which
indicate the assessments owed, any late charges and the method of calculation, any
attorney's fees, and the collection practices used by the association, including the right of
the association to the reasonable costs of collection. . ..” (Italics added.)

Manifestly, Bear Creek complied with this requirement. The notice was sent by
certified mail to the owner at the address consistently used by the owner and the owner’s
attorney. Attorney Enriquez refused to sign the certified mail receipts, and the lien
notices were returned to Bear Creek. Bear Creek had also sent the lien notices by first

class mail, however, and none of the first class mail envelopes were returned.
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2. Notice Cannot Be Defeated by Willful Failure to Accept Certified Mail

Edwards claims that Bear Creek failed to comply strictly with Civil Code section
1367, arguing that “there is no presumption of notice absent a signed certified receipt,”
citing Code of Civil Procedure section 1020. This argument is again disingenuous. Code
of Civil Procedure section 1020 provides that, “Any notice required by law, other than
those required to be given to a party to an action or to his attorney, the service of which is
not governed by the other sections of this chapter and which is not otherwise specifically
provided for by law, may be given by sending the same by registered mail with proper
postage prepaid addressed to the addressee's last known address with request for return
receipt, and the production of a returned receipt purporting to be signed by the addressee
shall create a disputable presumption that such notice was received by the person to
whom the notice was required to be sent.”

Code of Civil Procedure section 1020 is permissive; where a notice is required to
be sent by mail, compliance with the mailing requirement may be satisfied by sending the
notice by registered mail with a return receipt requested. Code of Civil Procedure section
1020 does not require mailed notices to be sent by registered mail. Likewise, while a
signed return receipt may create a rebuttable presumption that the notice was received,
the absence of such a signed return receipt does not negate any other presumptions
concerning mailed items. Under Evidence Code section 641, “[a] letter correctly
addressed and properly mailed is presumed to have been received in the ordinary course

of mail.”
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Of course, a presumption of receipt is rebutted upon testimony denying receipt.
(Slater v. Kehoe (1974) 38 Cal.App.3d 819, 832, fn. 12; accord Craig v. Brown & Root,
Inc. (2000) 84 Cal.App.4th 416, 421-422.) The presumption of Evidence Code section
641 properly applied here, unless rebutted by a denial of receipt. Attorney Enriquez did
not testify, and thus never denied under oath that she had received the lien notices mailed
to Edwards at her address. Edwards was in no position to deny receipt of the mail at
attorney Enriquez’s address.

Even if we accept for the sake of the argument, however, that the tenor of
Edwards’s evidence was the intent to deny receipt of the lien notices, “the disappearance
of the presumption does not mean there is insufficient evidence to support the trial court's
finding [i.e., of receipt of notice].” (Craig v. Brown & Root, Inc., supra, 84 Cal.App.4th

at p. 421, italics in original) “*“[1]f the adverse party denies receipt, the presumption is
gone from the case. [But] [t]he trier of fact must then weigh the denial of receipt against
the inference of receipt arising from proof of mailing and decide whether or not the letter

was received.””” (ld. at p. 422, italics in original.)

Here, the evidence was uncontradicted that Bear Creek mailed the lien notices
both by certified mail, as required, and by first class mail. Attorney Enriquez refused to
sign for the certified letters, and those letters were returned by the post office. The first
class letters were not returned, however. The correspondence from attorney Enriquez, on
Edwards’s behalf, plainly demonstrated knowledge of the disputed assessments. The

inference is inescapable: attorney Enriquez in fact received all the notices, but simply

refused to accept the certified mail.
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The requirement to send the lien notices by certified mail cannot be defeated by
the simple expedient of refusing to sign the return receipt. “Where a statute provides for
service by registered or certified mail, the addressee cannot assert failure of service when
he wilfully disregards a notice of certified mail delivered to his address under
circumstances where it can reasonably be inferred that the addressee was aware of the
nature of the correspondence.” (Hankla v. Governing Bd. (1975) 46 Cal.App.3d 644,
655.)

3. The Notice Was Properly Served, Whether Regarded as Served on the Owner

or on the Owner’s Agent

That “agency” was not specifically pled is a red herring. First, Edwards
consistently designated a certain address as the Trust’s (owner’s) address for
correspondence with Bear Creek. That the designated address happened also to be
attorney Enriquez’s address does not defeat the evidence that notice was given to the
owner at the owner’s designated mailing address.

Second, the evidence also supported the view that Enriquez was Edwards’s agent
with respect to any correspondence with Bear Creek. Either Enriquez was Edwards’s
actual agent, or she was his ostensible agent. “Ostensible authority is such as a principal,
intentionally or by want of ordinary care, causes or allows a third person to believe the
agent to possess.” (Civ. Code, § 2317.) Here, all of Edwards’s and Enriquez’s actions
intentionally or negligently fostered the belief that Enriquez’s address was the owner’s
address for purposes of all correspondence from Bear Creek and that Enriquez was

empowered to act on Edwards’s behalf with respect to the CCV Phase IV property and
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the disputed assessments. As the trial court remarked, “it appears to the court . . . that
when it’s convenient to use Miss Enriquez and her address, that’s what they do. And
when it is not convenient, then there is a disclaimer that Miss Enriquez has no [sic; any?]
authority to act on his behalf. Mr. Edwards . . . will be estopped from making that
claim.”

The issue of agency, if any, was not an issue “outside” the pleadings. (Cf. 4
Witkin, Cal. Procedure (4" ed., 1997) Pleading, § 488, p. 579, § 873, p. 330 [“In actions
by a principal on a contract made by the agent, that pleading [i.e., the fact of agency] is
unnecessary; it is sufficient to allege [the ultimate fact] that plaintiff and defendant
entered into the contract”].) The issue to be tried was “notice.” The issue of notice
necessarily encompasses evidence of the means by which notice was accomplished.
Inasmuch as notice may be accomplished either directly or through an agent, the evidence
adduced was within the issues raised by the pleadings.

Edwards was properly served with the lien notices in compliance with Civil Code
section 1367.

B. The Court Properly Determined the Amount of the Lien Assessments

In connection with the attack on the propriety of the lien notice, Edwards asserts
that the amount of the lien must be limited to the amount initially stated in the notice; in
other words, Edwards argues that no “recurring liens” are authorized under Civil Code
section 1367, and that Bear Creek’s recovery must therefore be limited to the amount
stated in the initial lien notice, or $484.54 per lot. (We note, as an aside, that each of the

notices actually specified $587.08 as the amount of delinquent assessments; together with
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costs, $879.58 was the amount sought per lot for unpaid assessments, to the date of
notice.)

We are not persuaded. Civil Code section 1367, subdivision (b), provides in
relevant part, “The amount of the assessment, plus any costs of collection, late charges,
and interest assessed in accordance with Section 1366, shall be a lien on the owner's
interest in the common interest development from and after the time the association
causes to be recorded with the county recorder of the county in which the separate
interest is located, a notice of delinquent assessment . . ..” [ltalics added.]

Civil Code section 1366, in turn, refers to provisions for assessments in an
association’s “governing documents,” such as the Bear Creek CC&R’s. Avrticle V,
Section 11(b), of the Bear Creek CC&R’s provides that a lien includes: “[t]he total
amount claimed to be due and owing for the amount of delinquency, interest thereon,
collection costs, and estimated attorneys’ fees.” It further provides that “any demand or
claim of lien or lien on account of prior delinquencies shall be deemed to include
subsequent delinquencies and amounts due on account thereof.” (Italics added.) The
recorded lien notices, also mailed to Edwards, included the statement that, “[a]dditional
monies shall accrue under this claim at the rate of the claimants’ regular monthly or
special assessments, plus permissible late charges, costs of collection and interest,
accruing subsequent to the date of this notice.”

As Bear Creek observes, all of the sums included on the liens and lien notices are

authorized by the CC&R’s and statutory law. The amounts here determined by the court
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to be owing as liens are no more than the amounts authorized by the governing
documents and statutes.

Pursuant to Civil Code section 1366, subdivision (a), “[c]Jondominium
homeowners associations must assess fees on the individual owners in order to maintain
the complexes.” (Park Place Estates Homeowners Assn. v. Naber (1994) 29 Cal.App.4th
427, 431-432, italics original.) Those fees are statutorily prescribed to be “a debt of the
owner . . . at the time the assessment . . . [is] levied.” (Civ. Code, § 1367, subd. (a).)
“These statutory provisions reflect the Legislature's recognition of the importance of
assessments to the proper functioning of condominiums in this state. Because
homeowners associations would cease to exist without regular payment of assessment
fees, the Legislature has created procedures for associations to quickly and efficiently
seek relief against a nonpaying owner.” (Park Place Estates Homeowners Assn. v.
Naber, supra, 29 Cal.App.4th at p. 432, italics added.)

Were the relevant provisions to be construed as Edwards suggests, the described
statutory purpose of providing for a quick and efficient means of enforcing the CC&R’s
would be seriously undermined; each month, or at such other intervals as the assessments
are charged under a given set of CC&R’s, the association would be required to record
successive liens. A successive recordation requirement would impose a heavy — and
needless — burden upon homeowners’ associations, fraught with risk to the association,
and undue windfall to the delinquent homeowner, should any installment be overlooked.
We are unwilling to construe Civil Code section 1367 to require such an oppressive

burden. Both delinquent homeowners and the public at large are placed on notice, with
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the recordation of the initial assessment lien, that subsequent regularly and specially
levied assessments, if they continue unpaid, will accrue in due course. The purpose of
the lien notice and recordation will have been served, and the association’s remedy justly
preserved, by the initial recordation of lien.

Inasmuch, also, as Edwards has admitted that the assessments, charges, and other
moneys due and owing under the CC&R’s have never been paid, we find no error in the
court’s determination of the amounts due.

I1l. The Court’s Procedure Did Not Violate Edwards’s Right to a Jury Trial

Edwards next contends that the instant case was a civil action at law, as to which
he was entitled to a jury trial. He contends that the court’s procedure, trying the equitable
issues first, improperly denied him his jury trial rights.

Although Edwards is correct that an action on a contract is legal in nature, and
therefore subject to the jury trial right, he is incorrect in asserting that a jury trial was
required in this action.

The complaint asserted causes of action not only for breach of contract, but also
for equitable and judicial foreclosure. “To determine whether the action was one triable
by a jury at common law, the court is not bound by the form of the action but rather by its
nature, and a jury trial must be granted only ‘where the gist of the action is legal.’
[Citation.] If the action is essentially one in equity and the relief sought depends upon
the application of equitable doctrines, the parties are not entitled to a jury trial. Although
the legal or equitable nature of a cause of action ordinarily is determined by the relief

sought, the prayer for relief in a particular case is not conclusive—and the inclusion of a
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request for damages as one of a full range of possible remedies does not guarantee the
right to a jury trial. [Citation.]

“Where (as here) there are equitable and legal remedies sought in the same action,
the parties are entitled to have a jury determine the legal issues unless the trial court’s
initial determination of the equitable issues is also dispositive of the legal issues, leaving
nothing to be tried by a jury. (Raedeke v. Gibraltar Sav. & Loan Assn. [(1974)] 10
Cal.3d [665,] at p. 671 [it is “well established that, in a case involving both legal and
equitable issues, the trial court may proceed to try the equitable issues first, without a
jury’ and that ‘if the court’s determination of those issues is also dispositive of the legal
issues, nothing further remains to be tried by a jury’].)” (American Motorists Ins. Co. v.
Superior Court (1998) 68 Cal.App.4th 864, 871-872, italics in original.)

This is exactly what occurred here. The court heard evidence relevant to the
equitable issues of foreclosure, and interpreted both statutes and written instruments. The
construction of statutes and written instruments presents questions of law for decision by
the court, not factual issues triable to a jury. (See California Teachers Assn. v.
Governing Bd. of Golden Valley Unified School Dist. (2002) 98 Cal.App.4th 369, 375
[“construction of a statute is purely a question of law”]; Hellweg v. Cassidy (1998) 61
Cal.App.4th 806, 809 [“Interpretation of contracts and written instruments present
questions of law].) In addition, there was virtually no dispute in the evidence as to the
salient facts; only as to the proper application of law to those facts. Where the facts are
undisputed, the matter is one of law, triable to the court. (Jefferson v. County of Kern

(2002) 98 Cal.App.4th 606, 619 [“a disputed issue of law based upon undisputed facts
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[is,] in other words, a legal issue of the sort which is traditionally the peculiar province of
the court”].)

The court was within its discretion to decide the equitable issues first, without a
jury. Once it had done so, the result disposed completely of the legal (i.e., non-equitable)
Issues, thus obviating the need for a jury trial. The court determined that the Trust owned
assessable condominium units under statutory law and as defined in the CC&R’s. The
evidence was undisputed that the statutorily defined triggering event for the duty to pay
assessments — the sale of one condominium unit in the phase — had taken place long
before the Trust acquired the property. It was undisputed that the Trust had never paid
any assessments. It would be impossible for a jury to come to a conclusion on the legal
(non-equitable, i.e., breach of contract) cause of action different from the court’s
conclusions with respect to the equitable issues relating to Bear Creek’s entitlement to its
foreclosure remedy as to its equitable lien on the property.

Edwards’s reliance on Selby Constructors v. McCarthy (1979) 91 Cal.App.3d 517,
Is misplaced. There, a general contractor sued on the contract for a money judgment, and
also to establish a mechanic’s lien on the property. (Id. at p. 525.) The court noted that
the foreclosure of a mechanic’s lien, like the foreclosure of a mortgage, has generally
been construed as an action sounding in equity rather than law. The property owner has
the right to contest the imposition of the lien. If the validity of the lien is contested based
on defective performance of the mechanic or materialman, and the property owner raises
that issue by answer or cross-complaint, then the establishment of the lien is dependent

upon the issues of breach of the contract. In other words, if the quality of the mechanic’s
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contractual performance was at issue, the equitable cause of action (on the lien) could not
be determined absent a jury trial of the legal (contractual) issues. (Id. at p. 527.) Where
the property owner does not contest the validity of the lien based upon contractual
performance, however, but does so procedurally, i.e., on issues “relating to the question
of compliance with statutory requirements for its perfection, it may be seen that no jury
trial is necessary as a matter of right.” (Id. at p. 526.)

This case is of the latter kind. The validity of the lien was contested here strictly
based upon procedural matters: was the lien properly imposed — that is, could a lien for
breach of the duty to pay assessments arise — under the relevant statutes and governing
documents? There was absolutely no dispute that Edwards had never paid assessments,
and indeed insisted that assessments were procedurally improper under the relevant
statutory and documentary provisions. Selby Constructors is inapposite.

“[WT]hen a case involves both legal and equitable issues the court may in its
discretion decide the equitable issues first. If the decision as to the equitable issues is
such as is determinative of the legal issues a jury trial as to the latter is obviated.” (Jaffe
v. Albertson Co. (1966) 243 Cal.App.2d 592, 609; accord American Motorists Ins. Co. v.
Superior Court, supra, 68 Cal.App.4th at pp. 871-872; Raedeke v. Gibraltar Sav. & Loan
Assn. (1974) 10 Cal.3d 665, 671.) The court did not abuse its discretion in so proceeding
here.

I\VV. Procedural Matters

Edwards next raises a series of procedural issues, dealing with matters such as the

court’s findings in the statement of decision, alleged procedural irregularities with respect
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to the statement of decision, the refusal of a continuance, the denial of a motion to
disqualify the trial judge, and so forth. We treat these matters next.

A. The Statement of Decision Was Proper

Edwards complains of several alleged irregularities with respect to the statement
of decision. The thrust of these complaints is somewhat obscure, however.

Edwards asserts, for example, citing In re Marriage of Ananeh-Firempong (1990)
219 Cal.App.3d 272, that the court’s failure to make a statement of decision upon a
timely request is reversible error. This assertion, while true, has no application here.
Edwards requested a statement of decision, and one was issued.

Edwards argues that, when a statement of decision does not resolve a controverted
issue, and the omission was brought to the attention of the court, it cannot be presumed
that the issue was decided in favor of the prevailing party. (In re Marriage of Weinstein
(1991) 4 Cal.App.4th 555, 571.) Although Edwards asserts in general terms that his
objections to the statement of decision were “completely disregarded by the court,” he
does not elaborate upon the relevance of the “no presumption” rule, and he fails to
articulate (with one or two exceptions) which issues were not addressed in the statement
of decision.

The failure to make findings on material issues that would fairly disclose the basis
for the court’s judgment may be reversible error. (Code Civ. Proc., 8 632; Sperber v.
Robinson (1994) 26 Cal.App.4th 736, 745.) This is all well and good, but Edwards does
not demonstrate any material issue as to which the court failed to make findings.

Consequently, the import of the argument is lost.

33



Edwards does assert that the trial court erred in making findings that Bear Creek
was not guilty of unclean hands or bad faith. As Edwards objected below, the trial court
had specifically excluded the issues of unclean hands or bad faith from the trial. Thus,
the court could not properly make findings on these excluded issues. As to this
argument, we agree. The statement of decision was improper in this regard, and should
not have included findings upon matters which had been ruled irrelevant.

That said, however, we discern no reversible error accruing as a result of this
mistake. The trial court properly determined that the issues of “bad faith” or “unclean
hands,” premised upon alleged conduct of Bear Creek occurring after the Trust had taken
title to the property, and after it had become subject to the CC&R’s and the duty to pay
assessments, were wholly irrelevant to the issues of statutory construction, interpretation
of the CC&R’s, and uncontradicted evidence of Edwards’s refusal to pay assessments.
The crux of the case always was Edwards’s assertion that, under the law, he owned no
“condominiums” and was therefore not liable to pay any assessments. Any conduct of
Bear Creek having to do with other, subsequent matters (such as negotiations to buy
Edwards’s property), was wholly independent of and irrelevant to the issues at trial: to
wit, the existence of a “condominium” interest sufficient to trigger Edwards’s obligation
to pay assessments. (See Park Place Estates Homeowners Assn. v. Naber, supra, 29
Cal.App.4th at p. 432.)

Edwards argues that Park Place is inapposite, because that case dealt with setoff
and not a defense of unclean hands. He points out that, in Park Place, the homeowner

had never pled unclean hands as a defense. Nevertheless, we find the distinction of no
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avail here. If a defense of “unclean hands” were to be permitted, it must be plain that the
“unclean hands” must be such that it would obviate the creation of the assessment-paying
duty in the first place. Whatever allegations of unclean hands Edwards sought to raise
here clearly dealt with subsequent conduct, having nothing to do with unclean hands or
other impropriety in the creation of the duty to pay assessments. Edwards voluntarily
lent money to his predecessor in interest, and voluntarily elected to foreclose. He became
an owner in due course, and thus succeeded to the duty to pay assessments, without
regard to anything that Bear Creek did or did not do. Bear Creek engaged in no conduct
whatsoever vis-a-vis Edward’s succession to the duty to pay assessments. The alleged
defense of unclean hands alleged no acts relevant to the independently existing duty to
pay assessments. Where the alleged defense of unclean hands is irrelevant to the
circumstances surrounding the existence of the independent duty to pay assessments, we
have no doubt that the principles of Park Place fully apply.

It is perhaps appropriate for this court to order the trial court to strike the findings
concerning unclean hands and bad faith from the statement of decision, but that order in
no wise alters the judgment. By this order, we in no way imply that Bear Creek was
guilty of unclean hands or bad faith, and indeed there is no evidence suggesting that it
was. Rather, our order simply reflects that findings on such matters were inappropriate,
because those issues had been specifically excluded at trial.

Edwards further suggests that the court failed in its duty to read the statement of
decision prepared by counsel for Bear Creek, and that the court never considered the

objections and proposals to the statement of decision submitted by Edwards. The record
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fails to substantiate these claims. To the contrary, the court appeared to be well-informed
of the controversies over the statement of decision, and expressly recognized Edwards’s
objections. Indeed, the court extended time for Edwards to submit further objections and
proposals, but Edwards elected to stand on the matters already raised.

Edwards has failed to demonstrate any error (save the matter of unclean hands and
bad faith, already alluded to) with respect to the statement of decision.

B. We Will Not Make Factual Findings

Edwards urges this court to exercise its power, under Code of Civil Procedure
section 909, to make factual findings different from those of the trial court. He simply
makes a general invitation for us to do so, but the reasons for this invitation are so vague
as to be imperceptible. We decline this invitation to exercise such extraordinary powers
upon review, particularly when there can be no showing that justice in any sense requires
such intervention.

C. The Court Properly Denied a Continuance

Edwards next asserts that the trial court abused its discretion in refusing to allow a
further continuance of the trial. As noted, attorney Enriquez had absented herself in the
midst of trial upon representations of medical disability and requested a 60-day
continuance. Despite attorney Enriquez’s irregular behavior, the court in effect granted
this unusual mid-trial request. The court plainly informed both counsel and client,
however, that the trial would resume on July 30, 2003, and that Edwards should be
warned that if other counsel were needed, the 60-day continuance was to be used to

prepare for that eventuality.
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On the date scheduled for resumption of trial, Edwards appeared with new
counsel, but attorney Johnston represented to the court that he was unprepared to
proceed. He therefore asked for a further continuance. This continuance was based upon
two interrelated matters: first, he produced a letter indicating that attorney Enriquez may
have suffered a small stroke a few days before trial was due to resume. Thus, he had
been retained only recently, as this latest setback to attorney Enriquez’s health, and
consequently to her ability to resume the trial herself, had been unanticipated. Second,
because of attorney Enriquez’s most recent episode of ill health, she was unable to appear
to testify, yet she was a critical witness on the issue of the notices of lien.

The court examined the proffered evidence concerning attorney Enriquez’s alleged
stroke, and found it both inadequate and incredible. Although the physician’s statement
was made under penalty of perjury, it provided no real diagnosis beyond a vague
conclusion (she may have suffered a small stroke) which was not supported by objective
testing. Moreover, the physician’s recommendations did not preclude attorney Enriquez
from working, did not preclude her from attending trial, and did not preclude her
testifying as a witness.

Given attorney Enriquez’s extraordinary conduct in absenting herself from court,
midtrial, the court was entitled to view her continued claims of illness skeptically.

Indeed, despite direct orders from the court to provide documentation to substantiate the
medical necessity of the 60-day continuance in the first instance, attorney Enriquez never
provided any statements, diagnoses, medical tests, records of treatment, prognoses, or any

other paperwork to comply with the court’s order. Had attorney Enriquez been truly
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disabled, she should have been able easily to provide records to show the course of her
medical tests, evaluations, treatment, and any changes or progress in her medical
condition. She failed to do so. Attorney Enriquez was sanctioned for this conduct, and
this court affirmed that sanction.

Under such circumstances, the court was within its rights to discredit any claims
by attorney Enriquez with respect to her medical condition, in the absence of anything
beyond vague generalities. Attorney Enriquez’s delaying tactics had succeeded once in
gaining a 60-day delay in the middle of trial. The court did not abuse its discretion in
refusing to grant a further continuance, based solely on the representations of an officer
of the court who had previously manipulated and abused both the proceedings and the
court’s indulgence.

D. The Court Properly Struck the Statement of Disqualification

On May 6, 2003, on the eve of trial, Edwards filed a statement of disqualification
against Judge Trask, pursuant to Code of Civil Procedure section 170.1, subdivision
(a)(6)(c). Judge Trask on May 8, 2003, struck the statement of disqualification, pursuant
to Code of Civil Procedure section 170.3, subdivision (c)(1): “the disqualification
statement [must] set forth “the facts constituting the grounds’ for disqualification of the
judge. Mere conclusions of the pleader are insufficient. In re Morelli (1970) 11
Cal.App.3d 819, 843; Urias v. Harris Farms, Inc. (1991) 234 Cal.App.3d 415, 426.
Moreover, a party’s belief as to a judge’s bias and prejudice is irrelevant and not

controlling in a motion to disqualify for cause, as the test applied is an objective one.”

38



We note also that Code of Civil Procedure section 170.3, subdivision (d) provides:
“The determination of the question of the disqualification of a judge is not an appealable
order and may be reviewed only by a writ of mandate from the appropriate court of
appeal sought within 10 days of notice to the parties of the decision and only by the
parties to the proceeding.” The reason for permitting only writ review is plain: ““The
purpose of this rule is twofold. It seeks to eliminate the waste of time and money which
would flow from continuing the proceeding subject to its being voided by an appellate
ruling that the disqualification decision was erroneous. It also promotes fundamental
fairness by denying the party seeking disqualification a second “bite at the apple” if he
loses on the merits but succeeds on appeal from the disqualification order.”” (PBA, LLC
v. KPOD, Ltd. (2003) 112 Cal.App.4th 965, 971.)

Here, Edwards had his “bite at the apple” upon writ review; his petition for writ of
mandate was denied. We reaffirm the correctness of that ruling. Inasmuch as the
grounds of bias set forth in the statement of disqualification amounted more or less to
dissatisfaction with the court’s rulings on various matters, they disclosed no matters
which showed any legal cause for the challenge. The trial court properly struck the
statement of disqualification. (Urias v. Harris Farms, Inc., (1991) 234 Cal.App.3d 415,
420.)

E. The Discovery Sanctions Were Proper

Edwards also challenges the propriety of the trial court’s order of November 27,
2001, compelling further discovery and imposing sanctions of $2,750.00 for discovery

abuses. Edwards maintains that the court could not properly compel Edwards, as an
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individual, to disclose his private estate planning documents (i.e., the instrument
establishing the Trust) because such matters were absolutely protected by attorney-client
privilege. Because Edwards rightfully refused to provide this discovery, the court erred
in imposing sanctions.

The contention, like most of those raised, is completely unmeritorious.

Edwards relies on two cases, Estate of Gallio (1995) 33 Cal.App.4th 592 and
Juarez v. Boy Scouts of America (2000) 81 Cal.App.4th 377, for the notions, respectively,
that a living person’s will and estate planning documents are protected from discovery by
the right of privacy, and that the attorney-client privilege with respect to constitutionally
protected matter is absolute.

Edwards’s position is indefensible. Suit against the wrong party or an improperly
named party is sufficient to defeat a claim. (Cf. Meller & Snyder v. R & T Properties,
Inc. (1998) 62 Cal.App.4th 1303, 1310 [there are only two ways of becoming a defendant
in a lawsuit; one is to be named a defendant, the other is to be properly named and served
fictitiously].) A person sued in an individual capacity and an individual sued in a
representative capacity are not the same “person” for purposes of being named in a suit; a
defendant must be sued in his or her true name, if known (4 Witkin, Cal. Procedure (4th
ed., 1997) Pleading, 8§ 438, p. 530), and a person sued in a representative capacity should
be so identified on the face of the complaint. (4 Witkin, Cal. Procedure, supra, Pleading,
§ 437, p. 529.)

Here, the Trust was the purported owner of the property. It was essential to Bear

Creek’s case to properly identify the owner of the property, especially since a person
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sued individually and a person sued in a representative capacity are not the same person
for pleading purposes. The existence and verification of the Trust, as well as an
understanding of the Trust’s terms, were fundamental to an essential requisite of all the
causes of action: naming the correct party defendant.

“The “informational privacy’ protection is qualified and requires that a court
balance the right of privacy against the need for discovery. [Citation.] ‘There must be a
compelling and opposing state interest justifying the discovery. [Citation.] Even when
discovery of private information is found directly relevant to the issues of ongoing
litigation, it will not be automatically allowed; there must be a careful balancing of the
compelling public need for discovery against the fundamental right of privacy.
[Citation.]” [Citation.]” (Estate of Gallio, supra, 33 Cal.App.4th at p. 597.) That
compelling reason is present when the matter at issue is the proper identity of a named
party defendant, and the information sought goes directly to that issue.

Edwards chose to take title to the property in public records in the name of the
Trust. Edwards cannot operate the Trust with impunity in a manner damaging to the
interests of others, and then simply play “hide-the-ball” with the identity and terms of the
trust in the name of “privacy.” To permit such shenanigans here would put Bear Creek to
the intolerable risk of having named the wrong party, and then having Edwards pull a
“gotcha!” when it is too late to amend the pleading. A plaintiff is entitled to know the
identity of the defendant.

“The court's discretion to impose discovery sanctions is broad, subject to reversal

only for manifest abuse exceeding the bounds of reason.” (American Home Assurance
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Co. v. Societe Commerciale Toutelectric (2002) 104 Cal.App.4th 406, 435.) For such
recalcitrant tactics and unreasonable refusal to comply with ordinary and necessary
discovery requests, the court properly exercised its discretion to impose sanctions on
Edwards.

V. The Attorney Fees Award \Was Proper

Edwards also appeals the posttrial award of attorney fees to Bear Creek, and
protests the amendment of the judgment to include these amounts.

The court awarded Bear Creek $129,915.50 in attorney fees, pursuant to the
Davis-Stirling Act, as the prevailing party in an action for enforcement of the CC&R’s.

The court properly determined that Bear Creek was the prevailing party under
Civil Code section 1354 and the CC&R’s. In exercising its discretion in determining a
prevailing party, the trial court is entitled to “consider all factors which may reasonably
be considered to indicate success in the litigation.” (Sears v. Baccaglio (1998) 60
Cal.App.4th 1136, 1155.) The judgment here was a “simple, unqualified win” for Bear
Creek. (Deane Gardenhome Assn. v. Denktas (1993) 13 Cal.App.4th 1394, 1398.)

In selecting the amount of attorney fees to award, the court must award
“reasonable” attorney fees. This determination is wisely left to the sound discretion of
the trial court. We will not overturn the court’s award unless the court manifestly abused
its discretion. (Fed-Mart Corp. v. Pell Enterprises, Inc. (1980) 111 Cal.App.3d 215,
228.) We find no such abuse here.

Edwards complains that the court awarded fees for non-contractual claims, as to

which fees were not recoverable. Nonsense. The Davis-Stirling Act provides that the
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CC&R’s are enforceable (Civ. Code, § 1354), that they are enforceable by lien (Civ.
Code, § 1367), that the lien may include reasonable costs of collection (ibid.), and that
“reasonable costs of collection” include reasonable attorney fees (Civ. Code, § 1366).

Edwards also protests that the court did not require an itemization of all billings or
statements, and that the attorney fees may therefore have included improper elements,
such as Bear Creek’s defense of Edwards’s cross-complaint. Bear Creek was represented
primarily by another attorney in the law firm, in its capacity as a cross-defendant on
Edwards’s cross-complaint. (The cross-complaint was ultimately dismissed against Bear
Creek.) Attorney Racobs did not purport to submit a claim for defense of the cross-
complaint (the attorney primarily responsible for defense of the cross-complaint was
attributed only 30.3 hours of work on the main action, and none of the hours described
were connected to the defense of the cross-complaint), and we will presume none.

There is no legal requirement that billing statements be offered in evidence to
support an attorney's declaration seeking attorney fees. The attorney’s testimony as to
the number of hours worked is sufficient evidence to support an award of attorney fees,
even in the absence of detailed time records. Here, attorney Racobs’s declaration
included detailed evidence of hours spent and the tasks performed. (Steiny & Co. v.
California Electric Supply Co. (2000) 79 Cal.App.4th 285, 293.)

Edwards complains that the amounts claimed exceeded the fees actually billed to
Bear Creek. This complaint is equally unavailing. That an attorney may have charged
the client at under market rates does not restrict the attorney to the lower rate when

making a motion for attorney fees. (See, e.g., San Bernardino Valley Audubon Society v.
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County of San Bernardino (1984) 155 Cal.App.3d 738, 755.) In this case, the obduracy
of the defendant parties and their attorney, the constant quibbling, delaying, obfuscatory,
frivolous, unreasonable, disingenuous, repetitive and even bizarre conduct of the defense
was directly responsible for the increased demands upon attorney time which necessitated
increased fees. Bear Creek’s counsel was not required to demand that the client “pay the
freight” for all of the increased costs in order to recover them in a proper attorney fees
award upon completion of the case.

The attorney fees award was reasonable, and was not an abuse of discretion.

VI. The Issue of the Increased Undertaking on Appeal Is Moot

The trial court heard argument on the attorney fees motion on December 10, 2003.
On that day, the court granted the motion and awarded Bear Creek attorney fees in the
sum of $129,915.50. The same day, Edwards deposited funds with the court in the sum
of $250,000.00, in lieu of an appeal bond or undertaking.

On or about January 21, 2004, Bear Creek filed a notice of objection to the amount
of the undertaking. Bear Creek argued that the deposit was required to be for one and
one-half times the amount of the judgment; the judgment, including attorney fees, was in
the gross amount of $249,026.71. The deposit of $250,000 barely covered the judgment;
an additional deposit was needed to meet the “one and one-half times the amount of the
judgment” requirement. (Citing Code Civ. Proc., 88 917.1, subd. (b), 995.710, subd.(b).)
The trial court granted the motion and required Edwards to deposit an additional

$124,540.06. Edwards apparently complied and did make the additional deposit.
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Edwards now complains that Bear Creek’s objection to the amount of the deposit
was untimely, and that Code of Civil Procedure section 917.2, rather than section 917.1,
applied (requiring deposit only of the judgment amount, rather than one and one-half
times the judgment amount).

Preliminarily, we note that the court was within its discretion to allow Bear Creek,
for good cause, to make a late objection to the undertaking. (Code Civ. Proc., § 995.930,
subd. (c).) In the first place, the court had never made an order setting the amount of the
deposit for the undertaking. Secondly, the judgment itself was amended to include the
attorney fees award; the original judgment had simply left blanks to be filled in later for
an attorney fees award. The amended judgment was not filed until January 6, 2004.
Notice of the amended judgment was served on January 12, 2004. Bear Creek filed its
objection to the amount of deposit on January 21, 2004, within 10 days after the notice of
filing of the amended judgment. Given the substantial increase in the amount of the
judgment, attributable to the fixing of the attorney fees award, the court was within its
discretion to find good cause to consider the late objection to the security deposit.

“Orders regarding stays of execution and the posting of related bonds are reviewed
under the abuse of discretion standard.” (Selma Auto Mall Il v. Appellate Department
(1996) 44 Cal.App.4th 1672, 1682.)

We next examine the order fixing the amount of the deposit.

Edwards claims that Code of Civil Procedure section 917.2, rather than section

917.1, applied.
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Code of Civil Procedure section 917.1, provides in relevant part: “(a) Unless an
undertaking is given, the perfecting of an appeal shall not stay enforcement of the
judgment or order in the trial court if the judgment or order is for any of the following:
(1) Money or the payment of money, whether consisting of a special fund or not, and
whether payable by the appellant or another party to the action. [1]...[T] (b) The
undertaking shall be on condition that if the judgment or order or any part of it is
affirmed or the appeal is withdrawn or dismissed, the party ordered to pay shall pay the
amount of the judgment or order, or the part of it as to which the judgment or order is
affirmed, as entered after the receipt of the remittitur, together with any interest which
may have accrued pending the appeal and entry of the remittitur, and costs which may be
awarded against the appellant on appeal. This section shall not apply in cases where the
money to be paid is in the actual or constructive custody of the court; and such cases
shall be governed, instead, by the provisions of Section 917.2. The undertaking shall be
for double the amount of the judgment or order unless given by an admitted surety
insurer in which event it shall be for one and one-half times the amount of the judgment
or order. ...” (ltalics added.)

Code of Civil Procedure section 917.2, in turn, provides: “The perfecting of an
appeal shall not stay enforcement of the judgment or order of the trial court if the
judgment or order appealed from directs the assignment or delivery of personal property,
including documents, whether by the appellant or another party to the action, or the sale
of personal property upon the foreclosure of a mortgage, or other lien thereon, unless an

undertaking in a sum and upon conditions fixed by the trial court, is given that the
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appellant or party ordered to assign or deliver the property will obey and satisfy the order
of the reviewing court, and will not commit or suffer to be committed any damage to the
property, and that if the jJudgment or order appealed from is affirmed, or the appeal is
withdrawn or dismissed, the appellant shall pay the damage suffered to such property and
the value of the use of such property for the period of the delay caused by the appeal.
The appellant may cause the property to be placed in the custody of an officer designated
by the court to abide the order of the reviewing court, and such fact shall be considered
by the court in fixing the amount of the undertaking. If the judgment or order appealed
from directs the sale of perishable property the trial court may order such property to be
sold and the proceeds thereof to be deposited with the clerk of the trial court to abide the
order of the reviewing court; such fact shall be considered by the court in fixing the
amount of the undertaking.”

Edwards has a fair point: the moneys were deposited directly with the court and
were thus in the custody of the court. Under Code of Civil Procedure section 917.1,
subdivision (b), section 917.1 did not apply, because Edwards had placed “the money to
be paid . . . in the actual or constructive custody of the court.” The deposit was sufficient
to cover the entire amount of the judgment, even as amended, and therefore the
provisions of Code of Civil Procedure section 917.1 did not apply; the deposit was
governed instead by Code of Civil Procedure section 917.2.

Code of Civil Procedure section 917.2 does permit the court, however, to fix the
sum to be deposited and to place conditions on the deposit. Edwards, not the court, had

initially chosen the amount of the deposit. In addition, given the extreme acrimony of the
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litigation, including party and attorney recalcitrance, the penchant of Edwards and his
counsel for overlitigation, for refusal to comply with court directives, for
unreasonableness, for repetitive meritless motions and other tactics, Bear Creek and the
court were rightly concerned about securing compliance with the ultimate judgment in
the case. The court would have been well within its rights, for example, to require as a
condition of the deposit that Edwards be restrained from committing waste upon the
property. Requiring an additional undertaking to secure Edwards’s performance and
good conduct was within the discretion of the court under Code of Civil Procedure
section 917.2.

Inasmuch as the circumstances would have justified the court’s determination of
the amount and conditions of the deposit, had the court considered the matter under the
proper section, any conceivable error is harmless.

In any event, inasmuch as the increased security deposit has been in place while
the appeal has been pending, and that this opinion now disposes of that appeal, we can
discern no remedy or order of this court which would be effective to address the mistake
in any meaningful way. Presumably, at this juncture, the judgment will be executed upon
the deposited funds, and the remainder returned to Edwards in due course.

Because there is no effective order which this court can render, now that the
appeal is completed, and because the trial court’s order for an increased security deposit
was justifiable as a condition of the deposit, the appeal from the order for increased

security is effectively moot.
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DISPOSITION

The trial court is ordered to strike from its statement of decision the findings that
Bear Creek was not guilty of unclean hands or fraud. The amendment to the statement of
decision in no wise affects the validity of the judgment, however. The judgment is in all
respects affirmed. The appeal from the postjudgment order setting the amount of the
security deposit on appeal is moot. Costs on appeal are awarded to Bear Creek as the
prevailing party on appeal.

CERTIFIED FOR PARTIAL PUBLICATION

/s Ward

We concur:

s/ McKinster
Acting P. J.

s/ King
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